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tive, which means it applies to even those convictions
thatoccurred before the amendment was passed, even
if they do not involve the use of a firearm.

The Domestic-Violence Issue

Adomestic-violence judgmentincludes convictions
for acts against a broad spectrum of people. It's not
limited to spouses or children. The law includes vio-
lence against a former spouse, a parent or a guardian.
And the act may be committed by someone with whom
an individual shares a child in common; by someone
who is cohabiting with or has cohabited with the indi-

ANY soldiers’ careers have
ended because of an over-
looked detail oraneglected
action. Being on site and on time

for an assignment. Performing assigned duties. Meet-
ing the standards of weight control and physical fithess
tests. Ensuring that personnel records are updated to
reflect promotion points and professional development
information. These are just some of the details that
soldiers must pay attention to in order to successfully
navigate their chosen career paths.

But sometimes that path may be blocked by an
unforeseen obstacle. And in one case — a recent
federallawknown as the Lautenberg Amendmentto the
Gun Control Act of 1968 — that obstacle could be a
landmine.

The new ruling makes it illegal for a person con-
victed of adomestic-violence crime to possess firearms
or ammunition, however old the conviction may be.

Until 1996, as an exception to the original law,
people employed at the federal or state levels, including
the military, could carry government-issued firearms
during the performance of their official duties, even if
they had been convicted of a felony. But the Lautenberg
Amendment to the original law expands its prohibitions
to include misdemeanor convictions, and it is retroac-
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vidual as a spouse, parent or guardian; or by someone
whois similarly situated to a spouse, parent or guardian.

What acts and convictions qualify under the law
presents a serious set of issues for commanders and
their staffjudge advocates, who must determine whether
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ajudgment is a conviction that comes under the law.

Since most cases are adjudicated by local civilian
courts that don't publish their opinions for research
purposes, the law of each community must be exam-
ined to determine qualification. For example, a “nolo
contendere” pleato acharge of spousal abuseina 1998
Georgia case was de-
clared by the state’s
attorney general notto
be a “conviction” for
Lautenberg purposes.
Thatopinion disposed
of one particular case,
butis notaprecedent for
hundreds of other cases throughout the nation,
as each state makes its own determinations as to what
constitutes a “conviction.”

Compounding the matter are the various state pro-
visions for handling first offenders, which may exclude
a conviction under the Lautenberg Amendment.

The Readiness Issue

The 1996 changes established by the Lautenberg
Amendment prohibit military members with domestic-
violence convictions from possessing firearms or am-
munition, and from shipping, transporting, selling, or
receiving any firearm or ammunition.

This means the soldier is denied the ability to qualify
with a weapon or perform duties requiring a firearm —
a condition that denies him or her the right to serve in
nearly any career field available in the Army.

Acommander must assign such soldiers to duties in
which they do not come in contact with weapons, and
the soldiers are not to be assigned overseas. The likely
outcome of such restrictions is administrative elimina-
tion from the service.

The law does not prohibit a soldier from firing crew-
served weapons such as missiles, mortars or artillery.
But ironically, the same soldier could not touch or wear
a 9mm pistol to defend himself in close combat.

The Commander’s Responsibility

Commanders who have information that reason-
ably indicates that a soldier may have a Lautenberg-
qualifying conviction must forward that information to
their local staff judge advocates to determine if, in fact,
it fits under the law.

The Department of the Army has declared that
commanders will not take adverse action against sol-
diers with misdemeanor convictions that occurred be-
fore the amendment was passed, if that action is based
solely on the conviction. However, these soldiers’ ca-
reers may still be adversely affected, because the
soldiers are prohibited from deploying overseas and
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from possessing or handling firearms or ammunition.
The adverse impact extends to prohibiting atten-
dance at service schools where individual weapons
instruction is part of the curriculum, and it may preclude
re-enlistment.
Post-Lautenberg (after September 1996) convic-
tions permit commanders to initiate
bars to re-enlistment and processing
r for administrative discharges. But

commanders must allow soldiers a
reasonable time to seek expunction of
the conviction, or a pardon.

This includes the opportunity to
seek help from legal-assistance of-
fice attorneys. In one such case, the
author of this article is representing an outstanding
career NCO who has a 14-year-old simple assault
conviction, not involving a firearm, resulting from an
altercation started by his former spouse. The soldier is
awaiting the results of his petition for pardon from the
governor of North Carolina.

Take Preventive Measures

Domestic problems can lead to serious conse-
quences whenthey resultin violence. Evenifthereis no
injury involved, such as if a soldier slaps a spouse, the
attack could lead to a conviction for simple assault —
evenifthereis noweaponinvolved and the soldier does
not receive a jail sentence.

Most clients fail to recognize the potential career-
ending consequences of a push or shove during a
moment of anger with a family member.

The framers of the amendment justify the law as an
effort to keep firearms out of the hands of those likely to
use them during domestic disputes. Unfortunately, their
approach did not address the reality that military fire-
arms are not freely available to soldiers in their homes
and there is no apparent history of military firearms
being used to commit domestic violence.

Nonetheless, Congress is not likely to change or
repeal the amendment any time soon. Therefore, sol-
diers and their family members are strongly encour-
aged to recognize the
signs of problems at
home and to seek help
in avoiding confronta-
tions that may result in
domestic abuse or as-
sault, which in turn may
lead to a family violence
conviction that will ad-
versely impact upon a
military career and fu-
ture employment oppor-
tunities. O
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